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 1.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of BARTLETT 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
Hearing continued to 11/9/16 at 9:00 a.m. at the request of the moving party.  The 11/7/16 
Further CMC is continued to 11/9/16 at 9:00 a.m. also. 
 
 

  

 2.  TIME:  9:00   CASE#: MSC13-02611 
CASE NAME: BARTLETT VS. CITIBANK 
HEARING ON MOTION FOR STAY OF PROCEEDINGS 
FILED BY MARCI PATERA 
* TENTATIVE RULING: * 
 
Hearing continued to 11/9/16 at 9:00 a.m. at the request of the moving party.  The 11/7/16 
Further CMC is continued to 11/9/16 at 9:00 a.m. also. 
 

 
  

 3.  TIME:  9:00   CASE#: MSC14-00152 
CASE NAME: ZANJANI VS VALENCIA 
HEARING ON MOTION TO TAX COSTS AFTER JUDGMENT 
FILED BY TATIANA ZANJANI 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to tax costs is denied.  Defendant is awarded costs, including CCP § 998 costs 
in the total amount of $7,834.16. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC15-00121 
CASE NAME: HELEN BUSCH VS. PATRICIA LEONG 
HEARING ON MOTION TO VACATE REPORT OF REFEREE 
FILED 8-8-16 FILED BY PATRICIA LEONG 
* TENTATIVE RULING: * 
 
There are two motions before the Court:  Defendant’s motion to vacate the discovery 

order/report of referee filed 8/8/16 and Line 5 - Plaintiff’s motion to release funds tendered by 

Defendant’s former attorney to the Clerk’s office. 

The Motion to Vacate is denied and the Motion to Release Funds forthwith is granted. 

By way of background for the Court’s ruling, this legal malpractice case was filed on 1/30/15.  

After demurrers and motions, the case was not at issue until 10/9/15 when an answer was filed.  
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At the Case Management Conference on 11/4/15, the attorneys advised the Court that 

discovery had just begun.  The next Case Management Conference was scheduled for 3/17/16 

to allow the attorneys time to complete discovery and have the case ready for ADR.  By then the 

case had already passed the one year mark. 

On 3/17/16 the attorneys informed the Court that discovery disputes had developed since 

November involving multiple issues. The matters were therefore not appropriate for the Court’s 

Discovery Facilitator program.  At that time, the Court informed the attorneys that a Discovery 

Referee would be appointed to handle the disputes pursuant to CCP 639, with the Referee’s 

$400.00 per hour fees to be equally shared by the parties unless reallocated by the Referee 

because of that party’s utilization of a larger percentage of time and/or which party necessitated 

the time spent. 

On 4/1/16, an order appointing Jessica Braverman, Esq. as the Discovery Referee was served 

on the parties. 

At the next Case Management Conference on 7/15/16, the attorneys informed the Court that 

their multiple discovery issues had been argued and that the Referee’s recommended order 

would be sent to the Court when it was finished.  Defendant’s attorney advised that he had sent 

the Discovery Referee a letter asking that she recuse herself for “bias” and if she did not do so, 

he would take “appropriate action.”  The next Case Management Conference was set for 

12/12/16 and the attorneys were told that ADR and trial setting would be discussed. 

On  8/8/16, the Court’s formal 3 page Order accepting and incorporating  the Discovery 

Referee’s 143 page Recommended Order setting forth the detail that Defendant was required to  

respond completely to Plaintiff’s discovery requests, as more specifically set forth in the Order, 

that the Defendant pay $4,500.00 to Plaintiff’s attorney as sanctions for abuse of the discovery 

process for more than 15 hours of time necessitated by the Defendant’s recalcitrance and bad 

faith conduct.  The Discovery Referee’s fees were reallocated from half/half to 4 hours charged  

to Plaintiff and balance of $8,920.00 to Defendant. 

Defendant’s Motion to Vacate the Discovery Order was filed on 9/7/16.  No Motion was filed in 

the interim asking the Court to disqualify the Discovery Referee, Jessica Braverman, Esq. and 

the discovery portion of the order was at least in part apparently complied with. Thereafter, 

Defendant’s attorney substituted out of the case on 9/21/16.  On 9/7/16, the $4,500.00 sanctions 

ordered to be paid to Plaintiff and on 9/21/16, the $8,920.00 ordered to be paid to the Discovery 

Referee were deposited with the Clerk of the Court, without request to do so or Order of the 

court. 

There was never any demonstration of bias on Attorney Braverman’s part, and Defendant’s 

motion/objections to the Recommendations/Order are without merit.  It appears from all the 

declarations and all documentation in this case that Attorney Melamed has been less than 

candid and forthcoming, engaged in gamesmanship, delay tactics, bad faith and abuse of the 

discovery process.  Sanctions and reallocation of the Discovery Referee’s fees were appropriate 

and warranted. 
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The Court has been advised that this case has settled, except for releasing the funds deposited 

with the Court Clerk.  Those will be released immediately. 

 

 

  

 5.  TIME:  9:00   CASE#: MSC15-00121 
CASE NAME: HELEN BUSCH VS. PATRICIA LEONG 
HEARING ON MOTION FOR IMMEDIATE RELEASE OF FUNDS IMPROPERLY TENDERED 
FILED BY HELEN BUSCH 
* TENTATIVE RULING: * 
 
Granted – see Line 4. 
 
 

  

 6.  TIME:  9:00   CASE#: MSC15-00625 
CASE NAME: GREENWAY VS BONIS 
HEARING ON MOTION TO TAX COSTS 
FILED BY KURT GREENWAY 
* TENTATIVE RULING: * 
 
As the prevailing party in this case, Defendant is entitled to recover costs of suit reasonably 
necessary to conduct the litigation.  CCP §§ 1021 and 1033.5.  The motion to tax costs is 
denied. 
 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01387 
CASE NAME: RHODES VS. FCA US LLC 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY TAMECA RHODES 
* TENTATIVE RULING: * 
 
Continued by the Court to 11/30/26, 9:00 AM, D9. 
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 8.  TIME:  9:00   CASE#: MSC16-01000 
CASE NAME: CLARE VS. PRESTIGE DEFAULT 
HEARING ON DEMURRER TO COMPLAINT of CLARE 
FILED BY WILMINGTON SAVINGS FUND SOCIETY, FSB, SELENE FINANCE, LP 
* TENTATIVE RULING: * 
 
The unopposed demurrer is sustained. The Court understands that all parties have stipulated to 
the filing of a First Amended Complaint in this action, but one or more parties have been dilatory 
in paying the required fees to facilitate that filing. The parties have until November 1, 2016 to 
pay the required fees and file a First Amended Complaint. Failure to do so may result in an 
Order to Show Cause. 
 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01357 
CASE NAME: AMERICAN DECOR VS GODADDY 
HEARING ON DEMURRER TO COMPLAINT of AMERICAN DECOR WHOLESALE, LLC 
FILED BY GODADDY.COM, LLC 
* TENTATIVE RULING: * 
 

Defendant’s demurrer is continued to December 9, 2016 at 9:00 a.m. so that it can be 

heard with the motion to dismiss. 

 

 

  

10.  TIME:  9:00   CASE#: MSC16-01357 
CASE NAME: AMERICAN DECOR VS GODADDY 
HEARING ON MOTION TO DISMISS FOR INCONVENIENT FORUM 
FILED BY GODADDY.COM, LLC 
* TENTATIVE RULING: * 
 

Defendant’s motion to dismiss is continued to December 7, 2016 at 9:00 a.m.  

The parties are requested to submit supplemental briefs and may also submit additional 

evidence as discussed below. Defendant’s supplemental brief and any evidence must be filed 

and served by November 8, 2016. Plaintiff’s supplemental brief and any evidence must be filed 

and served by November 23, 2016. The supplemental briefs shall be no more than 10 pages.  

Supplemental Evidence 

The evidence submitted with Defendant’s moving papers relates to the checkout process 

in 2016 and to a 2016 version of the UTOS. This evidence does not show what agreement 

existed in 2014 or what checkout process Plaintiff went through in 2014. Defendant included a 

copy of the 2014 UTOS in its reply, but did not include evidence regarding the checkout process 

in 2014.  
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The Court intends to consider the 2014 UTOS agreement submitted with the reply. 

Defendant may submit additional evidence showing what the checkout process was like in 2014 

and any other evidence that it thinks supports the claim that Plaintiff agreed to the UTOS in 

2014. Plaintiff may submit additional evidence that supports his claim that he did not agree to 

the UTOS in 2014 and/or additional evidence that Plaintiff would like the Court to consider in 

support of his opposition.  

Supplemental Briefs 

The supplemental briefs should address the following questions: 

(1) Based upon the evidence submitted, should the Court find that the 2014 UTOS is 
part of the agreement between Plaintiff and Defendant?  

(2) If the Court finds that the 2014 UTOS is part of the parties’ agreement, what law 
applies when deciding whether or not to enforce the forum-selection clause? 

(3) Under Arizona law, should the Court enforce the forum-selection clause?  

(4) Under California law, should the Court enforce the forum-selection clause?  

The parties should do their best to address these questions, but not repeat arguments 

already made in their papers. If a party believes it has sufficiently addressed an argument in the 

papers previously submitted, then they need not address it again. 

 

 

  

11.  TIME:  9:00   CASE#: MSC16-01473 
CASE NAME: JONES VS. SELECT PORTFOLIO 
HEARING ON DEMURRER TO COMPLAINT of JONES 
FILED BY SELECT PORTFOLIO SERVICING, INC. 
* TENTATIVE RULING: * 
 
 Defendant’s general demurrer is sustained with leave to amend as to the First, Second, 
and Fifth Causes of Action.  (Code Civ. Proc., § 430.10, subd. (e).)  The demurrer is sustained 
without leave to amend as to the Third and Fourth Causes of Action. 
 
 Plaintiff shall file and serve any further amended complaint on or before November 15, 
2016.  Plaintiff shall not add any new defendants or any new causes of action, without leave of 
court after a noticed motion.  (See, Harris v. Wachovia Mortgage, FSB (2010) 185 Cal.App.4th 
1018, 1022-23.) 
 
 Plaintiff shall also file and serve, along with any further amended complaint, a separate 
declaration signed by plaintiff’s counsel.  Attached to this declaration shall be a ‘redlined’ copy of 
the further amended complaint.  This redlined copy shall show all amendments to the original 
Complaint in the following manner: deleted language shall be shown in ‘strike-through’ text, and 
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added language shall be shown in shaded, bold, or underlined text.  Plaintiff’s counsel shall be 
prepared to explain, in plaintiff’s opposition to any renewed demurrer, how the amendments 
cure the pleading defects identified in defendant’s current opening and reply papers.  If plaintiff 
fails to timely file and serve this declaration, defendant may apply to the Court for an ex parte 
order striking the further amended complaint and entering judgment in defendant’s favor.  In that 
event, defendant shall provide the Court with a proposed judgment separate from any 
corresponding order. 
 
 The Court has granted leave to amend only in an abundance of caution; the current 
allegations against defendant are pure boilerplate.  In deciding whether to amend, plaintiff’s 
counsel shall bear in mind the duty imposed on all counsel by section 128.7 of the Code of Civil 
Procedure, subdivisions (b)(1), (b)(2), and (b)(3).   
 
 Defendant’s request for judicial notice is granted.  Defendant is ordered to tab the 
exhibits to all future filings; the exhibits to the request are not tabbed.  (See, Cal. Rules of Court, 
rule 3.1110, subd. (f).)  Violations of this order will result in the imposition of monetary sanctions. 
 
 The Court is very concerned by defendant’s representation that plaintiff’s opposition 
memorandum was not served on defendant.  (See, reply declarations filed on 10-20-16.)  The 
proof of service attached to the opposition memorandum was signed under penalty of perjury.  
Plaintiff’s counsel is directed to ensure the proper and timely service of all future filings. 
 
 The basis for the Court’s ruling on the demurrer is as follows. 
 
 1st C/A (HBOR).  Plaintiff has failed to intelligibly allege a violation of Civil Code section 
2923.55 or 2923.6.  Also, plaintiff has failed to allege facts indicating that any technical violation 
was “material.”  Plaintiff has twice been considered for a loan modification, and has twice been 
denied.  There is no statutory or contractual duty to grant a loan modification. 
 
 2nd C/A (UCL).  Plaintiff’s derivative UCL cause of action fails for the same reasons 
stated in the Court’s ruling on the First Cause of Action.  Also, plaintiff has failed to intelligibly 
articulate his right to an authorized UCL remedy.  In any further amended complaint, plaintiff 
shall allege the dollar amount of any restitutionary relief plaintiff seeks, and how that dollar 
amount was calculated. 
 
 3rd C/A (Implied Covenant).  Plaintiff has failed to allege a breach of the implied 
covenant of good faith and fair dealing.  (See, Racine & Laramie, Ltd. v. Department of Parks & 
Recreation (1992) 11 Cal.App.4th 1026, 1031-32 [no contractual duty to negotiate new contract 
“in good faith”].)  Leave to amend is denied because the Court sees no way in which this 
fundamental defect in plaintiff’s legal theory can be cured. 
 
 4th C/A (Breach of Fiduciary Duty).  Plaintiff has failed to allege facts showing the 
formation of a fiduciary relationship between plaintiff and defendant.  (See generally, Kim v. 
Sumitomo Bank (1993) 17 Cal.App.4th 974, 979-981.)  Leave to amend is denied because the 
Court sees no way in which this fundamental defect in plaintiff’s legal theory can be cured. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   10/26/16 

 
 

- 7 - 

 5th C/A (Negligence).  Plaintiff’s derivative negligence cause of action fails for the same 
reasons stated in the Court’s ruling on the First Cause of Action.  Also, plaintiff has failed to 
intelligibly articulate the elements of breach, causation, and damages.  In any further amended 
complaint, plaintiff shall allege the dollar amount of any compensatory damages plaintiff seeks, 
and how that dollar amount was calculated. 
 
 

  

12.  TIME:  9:00   CASE#: MSC16-01473 
CASE NAME: JONES VS. SELECT PORTFOLIO 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY SELECT PORTFOLIO SERVICING, INC. 
* TENTATIVE RULING: * 
 
 Defendant’s unopposed motion to strike is granted in part.  In any further amended 
complaint, plaintiff shall affirmatively allege that he is not seeking emotional distress damages, 
and shall omit any claim for damages from the First and Second Causes of Action; there is no 
right to damages for a pre-foreclosure HBOR violation, or under the UCL.  Plaintiff may attempt 
to allege an amended claim for damages in connection with the Fifth Cause of Action for 
negligence, if he can do so truthfully. 
 
 

  

13.  TIME:  9:00   CASE#: MSC16-01706 
CASE NAME: NEHEMIAH COMMUNITY VS. LOVE-A-CHILD MISSIONS, INC. 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
On September 26, 2016, the Court issued a temporary restraining order and an order to show 
cause following an ex parte application by plaintiff in this case.  
 
Code of Civil Procedure section 527(d)(2) required plaintiff to serve the OSC, the points and 
authorities supporting the issuance of the TRO, and other materials, on defendant within five (5) 
days of the issuance of the TRO. The file contains no proof of service or anything else to 
suggest that defendant ever was served with the required materials.  
 
In addition, nothing further has been filed in this case (by either party) since the TRO issued on 
September 26, 2016. 
 
As a result, the TRO is dissolved and the application for a preliminary injunction is denied. 
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14.  TIME:  9:00   CASE#: MSC16-01795 
CASE NAME: BUCKBY VS. PACIFIC CREST 
HEARING ON MOTION TO REMOVE MECHANIC'S LIEN 
FILED BY KEVIN BUCKBY 
* TENTATIVE RULING: * 
 
             Plaintiff Kevin Buckby’s Motion to Remove Mechanic’s Lien is denied. Plaintiff has not 
cited any authority to support the filing of a Lambert motion in an action brought by the owner of 
the property that is subject to the mechanic’s lien. This Motion to Remove Mechanic’s Lien was 
filed simultaneously with Plaintiff’s complaint for declaratory relief, filed on September 15, 2016.  
Plaintiff’s complaint and motion were filed prior to Defendant/Claimant Pacific Crest Builders, 
Inc.’s Complaint to Enforce the Mechanic’s Lien Release Bond. Pacific Crest Builders filed its 
action on September 29, 2016.  
   
 The lien laws are designed for the protection of property owners as well as lien claimants 
[contractors, subcontractor, etc.] The laws relating to mechanics' liens “‘result from the desire of 
the Legislature to adjust the respective rights of lien claimants with those of the owners of 
property improved by their labor and material.’” (Frank Curran Lumber Co. v. Eleven Co. (1969) 
271 Cal.App.2d 175, 184.) 
 
          Here, Defendant Pacific Crest Builders, Inc., the contractor, recorded the mechanic’s lien 
on or about on July 1, 2016. Plaintiff disputes the validity of the mechanic’s lien as it was 
allegedly recorded without providing the 20-day preliminary notice to the construction lender, 
First Republic Bank.  Defendant maintains it was under no duty to provide notice to First 
Republic, because it was not the lender within the first 20 days Defendant began work on the 
Project. 
 
         Plaintiff utilized his statutory remedy pursuant to Cal. Civil Code § 8424. It provides in 
pertinent part, “An owner of real property or an owner of any interest in real property subject to a 
recorded claim of lien, or a direct contractor or subcontractor affected by the claim of lien, that 
disputes the correctness or validity of the claim may obtain release of the real property from the 
claim of lien by recording a lien release bond.” Plaintiff recorded a mechanic’s lien release bond 
on July 26, 2016. 
 
         Upon the recording of such bond the real property is released from the claim of lien and 
from any action to enforce the lien. (Cal. Civil Code § 8424(c).) However, “The recording of the 
release bond does not extinguish the lien; rather, the bond is substituted for the land as the 
object to which the lien attaches, with the lien transferred from the land to the bond.’ [Citation.]” 
(T.O. IX, LLC v. Superior Court (2008) 165 Cal.App.4th 140, 145.)    
 
 Plaintiff also utilized a remedy established in case law.  Plaintiff file a complaint for 
declaratory relief on September 15, 2016. “[T]he owner need not wait until the claimant sues to 
enforce the lien; the imposition of that lien, and the owner's denial of its validity, comprise a 
controversy sufficient to permit an immediate suit for declaratory relief. (See Code Civ. Proc., § 
1060.) Such a declaratory relief action can claim priority on the calendar of the trial court. (Code 
Civ. Proc., § 1062a.)” (Connolly Development, Inc. v. Superior Court of Merced County (1976) 
17 Cal.3d 803, 823.) 
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 Although Plaintiff has utilized these speedy remedies, Plaintiff seeks to bring a “Lambert” 
motion as well. The court does not find this remedy available to plaintiff in his own action. The 
Lambert court was confirming a speedy remedy available to an owner, after the claimant 
brought an action on the mechanic’s lien.  However, that is not the case in this matter before the 
court. There was no pending action to foreclose on the mechanic’s lien when Plaintiff filed this 
motion to remove the mechanic’s lien.  The Lambert court stated, “If a claimant has not yet 
imposed a lien or, having imposed it, has not yet sued to foreclose it, an owner's speediest 
remedy is through proceedings for injunctive or declaratory relief. But where a claimant has 
already brought an action to foreclose a lien, the owner may more easily file a motion in 
the pending action.  (Emphasis added.) (Lambert v. Superior Court (1991) 228 Cal.App.3d 
383, 387.)   
  
 The court in Cal Sierra Construction, Inc. v. Comerica Bank (2012) 206 Cal.App.4th 841 
affirmed the availability of a Lambert motion after claimant filed suit: 
 

 In Lambert v. Superior Court [Citation], the Court of Appeal pointed out 
that where a claimant has already filed suit to enforce a mechanic's lien or stop 
notice, the procedures [injunctive and declaratory relief] identified in Connolly 
may no longer be available to the property owner. In such case, the owner may 
instead file a motion in the enforcement action to have the matter examined by 
the trial court. On such motion, the claimant bears the burden of establishing the 
“probable validity” of the claim underlying the lien or stop notice. [Citation.] If the 
claimant fails to meet that burden, the lien and stop notice may be released in 
whole or in part. We refer to this procedure as a “Lambert motion.” 
 

(Cal Sierra Construction, Inc. v. Comerica Bank (2012) 206 Cal.App.4th 841, 845.   
  
           Finally, granting this motion is tantamount to granting summary judgment on Plaintiff’s 
declaratory relief action, without Plaintiff’s compliance with Cal. Code of Civil Procedure §437c. 
“[U]nlike the grant of a motion to expunge the notice of lis pendens, the grant of a motion to 
remove a mechanic's lien is essentially a judgment on the underlying foreclosure action that no 
lien exists--a judgment that, upon recordation, removes the lien from the public records.  And, 
that judgment is a final, appealable judgment for which writ relief would ordinarily be denied.” 
(Howard S. Wright Construction Co. v. Superior Court (2003) 106 Cal.App.4th 314, 318. 
 

  

15.  TIME:  9:00   CASE#: MSL14-04305 
CASE NAME: MURRAY VS. VISTA DIABLO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY VISTA DIABLO MOBILE ESTATES, L.P. 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Notice of Settlement has been filed. 
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16.  TIME:  9:00   CASE#: MSL14-04305 
CASE NAME: MURRAY VS. VISTA DIABLO 
SPECIAL SET HEARING ON: TRIAL RE-SETTING CONFERENCE 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  Notice of Settlement has been filed. 
 
 

  

17.  TIME:  9:00   CASE#: MSL15-03741 
CASE NAME: CAVALRY SPV VS. REDDY 
HEARING ON DEMURRER TO 1st Amended CONSUMER CREDIT COLLECTIONS 
COMPLAINT (CRC 3.740)  /  FILED BY JESSICA REDDY 
* TENTATIVE RULING: * 
 
Demurrer overruled – 15 days to answer. 
 
 

  

18.  TIME:  9:00   CASE#: MSN16-0737 
CASE NAME: EXIDE TECHNOLOGIES VS. CA DEPT 
HEARING ON OSC RE: WHY WRIT OF MANDATE SHOULD NOT ISSUE 
SET BY EXIDE TECHNOLOGIES 
* TENTATIVE RULING: * 
 
Yet more papers were filed on October 19 and October 24, 2016.  The hearing is continued by 
the Court to November 30, 2016, at 9:00 a.m., in Department 9.  Neither side shall file any 
additional papers without leave of court. 
 
 

  

19.  TIME:  9:00   CASE#: MSN16-1721 
CASE NAME: CORPUS VS. DELA CRUZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition approved.  Orders will be available in D 9 on 10/15/16. 
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20.  TIME:  9:01   CASE#: MSC15-02347 
CASE NAME: PENTAGON FEDERAL CREDIT UNION  VS.  JAMES MIJARES 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY JAMES MIJARES 
* TENTATIVE RULING: * 
 
Appear – appointment of discovery referee will be argued. 
 
 

 

 


